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BEFORE THE CHIEF JUDICIAL MAGISTRATE, 

UDALGURI, ASSAM. 

 

 

  Present: Shri G. Rabha 
  Chief Judicial Magistrate, 

    Udalguri, Assam. 

 

G.R. CASE NO. 561 of 2015 
(U/S  417/493  of I.P.C.) 
 
 
 

  STATE 

-VS- 

SRI PROLEN BORO 

     ……… Accused person. 

 

  
 Advocate appeared for the prosecution : Mr. A. Basumatary, Addl. P.P. 

 Advocate appeared for the defence  : Mr. Dwijen Kumar Boro. 

 

  

Evidence recorded on :  28-07-16, 12-08-16, 14-09-16, 14-10-16 

   and 21-11-2016. 

Argument heard on : 02-05-2017. 

Judgment delivered on :  03-05-2017. 

 
J U D G M E N T 

 
 

1. The prosecution case, in brief, is that, the informant Dominik Daimary and villagers 

of village Dumaruguri had lodged a public petition on 06-06-2015 before the OC, 

Kalaigaon PS interalia, stating that accused Prolen Boro had sexual intercourse with 
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victim girl on pretext to marry her, but on 04-06-2015 the accused Prolen Boro, 

instead of marrying the victim, had married another girl. Hence this case. 

 

2. After receiving the aforesaid ejahar, the Officer-in-Charge of Kalaigaon police station 

registered a PS case vide Kalaigaon PS case no. 104 of 2015 u/S 420/493/376/34 

I.P.C. The I/O investigated the case, recorded the statement of witnesses, drew the 

sketch map, collected the medical report, forwarded the victim for recording her 

statement u/S 164 Cr.P.C.. I/O had seized the mobile and SIM card of the victim, 

collected the CDR of mobile no. 95084-60797 and after completing the investigation 

the Investigating Officer submitted the charge sheet against the accused person u/S 

420/493  IPC vide CS No. 06 of 2016 dated 27-02-2016. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the CrPC. Necessary processes were issued for causing appearance of 

the accused before the court. The copies of relevant documents were furnished to 

the accused.  Considering the material on record charge u/S 420/493 IPC had been 

framed against the accused. Then the content of charge u/S 420/493 IPC was read 

over and explained to the accused to which the accused pleaded not guilty and 

claimed to be tried.  

 
4. During the trial the prosecution had examined as many as ten (10) PWs including the 

informant. The investigating Officer was also examined to bring home the case. The 

accused person was examined u/S 313 Cr.P.C. wherein he had denied the 

prosecution case totally. No witness has been examined by the defence. Argument 

had been heard from both sides.  

 
5. After argument has been heard, this Court found that the charge should have been 

framed under section 417 IPC, instead of section 420 IPC, since the allegation is that 

the accused made a promise that he will definitely marry the girl and thereby 

induced her and subjected to sexual intercourse, and finally his refusal to marry her, 

caused damage or harm to the body, mind and reputation of the victim girl. The 
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learned counsel of defence conceded that the charge should have been framed 

under section 417 IPC, instead of 420 IPC, he added that the prosecution witnesses 

has already been cross-examined and there is no necessity for re-examination. 

Hence charge has been altered without objection.   

 
6. I have considered the evidence on record, the statement under Section 313 Cr PC 

and the arguments advanced. For the purpose of clarity, the following points for 

determination is hereby framed:  

 
7. POINT FOR DETERMINATION OF THE CASE : (I) Whether the accused made a promise 

that he will definitely marry the victim (x) and thereby intentionally induced her to 

have sexual intercourse, and finally his refusal to marry her, caused damage or harm 

to the body, mind and reputation of the victim girl  and thereby committed the 

offence punishable u/S 417  IPC? (II) Whether the accused deceitfully cohabited 

with the victim inducing her to believe that she had entered into a marriage 

agreement with accused and thereby the accused had committed the offence 

punishable u/S 493 IPC? 

 

8. DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution has examined as many as 10(ten) PWs: 

 

PW 1 Sri Dominik Mochahari 

PW 2 Miss X, (the victim) 

PW 3 Sri Ramen Daimary 

PW 4 Sri Manindra Mochahari 

PW 5 Sri Bisti Mochahari 

PW 6 Sri Rabat Mochahari 

PW 7 Sri Anthonik Mochahari 

PW 8 Sri Mintu Basumatary 

PW 9 SI Bileswar Kalita and  

PW 10 SI(B) Debendra Sarkar. 
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9.  For convenient of discussion let me go through the penal provision. 

"Sec. 415. Cheating- Whoever, by deceiving any person, fraudulently or 

dishonestly induces the person so deceived to deliver any property to any 

person, or to consent that any person shall retain any property, or 

intentionally induces the person so deceived to do or omit to do anything 

which he would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person in body, 

mind, reputation or property, is said to "cheat".  

Section 417 IPC, Punishment for cheating.- Whoever cheats shall be 

punishable with imprisonment of either description for a term which may 

extend to one year, or with fine, or with both. " 

10. On reading of Section 415 IPC it is evident that in the definition of 'cheating' two 

separate classes of acts are set forth, which the person deceived may be induced to 

do. A person may be induced fraudulently or dishonestly to deliver any property to 

any other person, which constitute the first class of act and the second class of act is 

the doing or omitting to do anything which the person deceived would not do or omit 

to do if he were not so deceived. To come within the definition of 'cheating', in the 

first class of cases, the inducement must be fraudulent or dishonest, but in the 

second class of acts the inducement though must be intentional but may not be 

fraudulent or dishonest. (Reference- Hridaya Ranjan Prasad Verma and Ors. Vs. State 

of Bihar and Anr. (2000) 4 SCC 168 ). 

11. Section 415 IPC requires (a) desception of any person (b) fraudulently and 

dishonestly inducing that person to deliver any property to any person or to consent 

that any person shall retain any property, or he/she intentionally induces that person 

so deceived to do or omit to do anything which he/she would not do or omit if 

he/she were not so deceived, and which act or omission causes or is likely to cause 

damage or harm to that person in body, mind, reputation or property. Deception of 

any person is common to the second and third requirements of the provision. From a 
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reading of the definition of 'cheating' it appears that the said requirements are 

alternative to each other, which has been made clear by the legislature by use of 

disjunctive conjunction "or". If any of the requirement is fulfilled then a person can 

be said to have committed the offence of 'cheating' within the meaning of Section 

415 IPC, The offence of cheating would also be complete if it is proved that any 

person intentionally induces another person to do or omit to do anything, which the 

other person would not do or omit if he/she were not so deceived, or act or omission 

causes or is likely to cause damage or harm to that person in body, mind, reputation 

or property.  

12. The word "harm" has not been defined in the Indian Penal Code. Hon‟ble Supreme 

Court in Mrs Veeda Menezes Vs. Yusuf Khan Haji Ibrahim Khan and Anr. (AIR 1966 

SC 1773) has held that 'harm' in Section 415 IPC means injury to a person in body, 

mind, reputation or property. The relevant portion of the said judgment is quoted 

below: 

"The expression "harm" has not been defined in the Indian Penal 

Code: in its dictionary meaning it connotes hurt: injury: damage: 

inpairment: moral wring or evil. There is no warrant for the contention 

raised that the expression "harm" in S. 95 does not include physical 

injury. The expression "harm" is used in many sections of the Indian 

Penal Code. In Ss. 81, 87, 88, 89, 91, 92, 100, 104 and 106 the 

expression can only mean physical injury. In S. 93 it means an 

injurious mental reaction. In S. 415 it means injury to a person in 

body, mind, reputation or property. In Ss. 469 and 499 'harm', it is 

plain from the context, is to be reputation of the aggrieved party. 

There is nothing in S. 95 which warrants a restricted meaning which 

counsel for the appellant contends should be attributed to that word. 

Section 95 is a general exception, and if that expression has in many 

other Sections dealing with general exceptions a wide connotation as 

inclusive of physical injury, there is no reason to suppose that the 
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Legislature intended to use the expression "harm" in S. 95 in a 

restricted sense. " 

 

13. From the meaning of the 'harm' as discussed above, it is therefore, evident that the 

word 'harm' under Section 415 IPC means the injury caused to the body, mind, 

reputation or property of the person deceived. Under Section 417 IPC if one made a 

promise that he will definitely marry the girl and thereby induced her and subjected 

to sexual intercourse. Such inducement need not be fraudulent or dishonest so as to 

come within the second part of the meaning of 'cheating' under Section 415 IPC, but 

it must be intentional. 

14. So as to constitute the offence of 'cheating' the intentional inducement of the person 

must be proved and such intention must be at the time of making promise or 

misrepresentation. Mere failure to keep up the promise, without the intentional 

inducement at the time of making the promise or misrepresentation, is not sufficient 

to prove the existence of such intention right from the beginning. However, there may 

not be any direct evidence as to the factum of intention to deceive, which can be 

implied from the facts proved. Such intentional inducement and deception can be 

proved by number of circumstances from which a reasonable inference can be drawn 

(Devendra Kumar Singla Vs. Baldev Krishna Singla; (2005) 9 SCC 15.  

15. Let me start with the deposition of the victim girl, PW-2. She has stated in her 

deposition that in the year 2013 the accused had offered to marry her and she 

believed his offer and accepted his relationship. PW2 has further testified that during 

their relationship they had physically co-habited and openly moved in the village as 

couple. She remain consistent that she gave her chastity to the accused under the 

believe that the accused would marry her. She testified that whenever she used to 

asked the accused, he always replied in positive and said that he loves her and he will  

marry her very soon. During cross examination she had remain firm and stated that 

the family members of both sides, knew about their relationship, though she did not 
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disclose about their physical relationship before her parents and villagers as she 

believed that accused will marry her.  

16. PW2 further deposed that when the accused started to delay their marriage then she 

became suspicious of his activity and on 01.06.2015 she went to accused‟s house and 

stayed there four (4) days, but the accused deserted her and  ran away from his 

house to avoid her.   

17. PW- 1 Sri Dominik Mochahari, the informant of this case had corroborated with the 

victim PW-2, and stated in his deposition that the accused Prolen Boro and the victim 

girl (PW-2) had love affair for the last three years and during that period the accused 

had intentionally induced  the victim with promise to marry her and co-habited with 

her. He testified that on 01-06-2015 when PW-2 had gone to the house of accused 

Prolen Boro and insisted him to keep his promise, the accused deserted the victim 

and escaped from his house. He stated that after the accused went into hiding, 

Robert Boro, the younger brother of accused approached them to take custody of the 

victim. Accordingly, Robert was directed to bring his brother for settlement of their 

dispute and fixed 05-06-2015 for  „village bichar‟. He averred, in that „ village bichar‟ 

the accused attended and told them he had already married another lady on 04-06-

2015 and he refused to marry with victim. During cross-examination PW 1 had stated 

that PW-2 had not filed separate ejahar.  

18. PW3 Ramen Daimari and PW 4 Sri Manindra Mochahari, both are from the village of 

the victim, they had supported the prosecution case and stated that both the accused 

and victim had a love affair and they had roam around the village as couple. They 

further deposed that a village meet was called and in that meeting it was disclosed by 

victim that the accused has promised to marry her and under the belief that she 

would be his wife, they had developed physical relationship.  Both the witnesses PW3 

and PW-4 testified that the accused had cheated the victim and instead of marrying 

her he had married another girl.  
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19. During cross-examination PW3 had testified that the first village “mel” on 02.06.2015 

was called by Robert Boro, the elder brother of accused since victim X was staying at 

their house, and in that “mel” accused was absent. Next date was fixed on 

05.06.2015 and in that meeting accused and victim were present and accused 

confessed to have relationship with the victim, but he refused to marry her. 

20. PW 4 Sri Manindra Mochahari and PW 5 Bisti Mochahari, the brothers of victim had 

stated in their deposition that the accused promised to marry their sister and 

continued to have love affair with her for the last three years. PW5 testified that 

accused used to stay in their house and had developed physical relationship with the 

victim. PW 5 further testified that when he asked the victim (PW2) about the status 

of their relationship, PW-2 stated before him that accused had promised to marry her 

and within a short period they would solemnize their marriage. Thus having 

assurance that accused will marry his sister, he did not raise any objection at their 

co-habitation, in his house. He testified that he had also asked the accused when he 

would marry his sister, on which the accused had assured and promised before him 

that he would solemnize marriage with his sister (PW2) by 01-06-2015. PW-2 had 

further stated that his sister told him that accused invited her to his house and to 

plan for their marriage, so his sister went to the house of the accused. He averred 

that when the accused deserted his sister and ran away from his house, they had 

called for village bichar. He further averred that on 05-06-2015 when they had called 

for a village meeting the accused came and refused to marry PW-2, though he 

admitted he had physical relationship with his sister(PW2) and promised to marry 

her, but since he got married with another girl on 04-06-2015 so he refused to marry 

the victim.  

21. During cross-examination PW 5 had remain consistent and stated that after the 

meeting on 05-06-2015 the victim stayed at the house of accused Prolen Boro and on 

the next day when she realized that the accused would not marry her, she returned 

back to her parents‟ house and decided to file the case. He averred that when his 
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sister stayed in the house of accused Prolen Boro from 1st to 5th June‟ 2015 the 

accused was absent.  

22. PW 6 Sri Rabat Mochahari , PW 7 Anthonik Mochahari  and PW 8 Mintu Basumatary , 

all are from the same locality of the accused and victim , and they supported the case 

of prosecution and that accused had love affair with the victim and they have seen 

them moving around the village together as a couple. They averred that the accused 

had promised to marry her and cohabited with the victim for last three years. All 

these witnesses were present in the village meeting and they had testified that when 

the accused did not keep his promise and instead married with another lady, 

thereafter the victim had called for a village „bichar‟ and in presence of villager the 

accused had appeared with one girl and refused to marry the victim X. During cross-

examination PW 6 had stated that the victim had visited the house of accused herself, 

and that she was not taken by the accused to his house.  

23. PW 9 SI Billeswar Kalita had stated that he had received the FIR from one Damini 

Basumatary and the FIR was signed by seven(7) numbers of people of Damaruguri 

village. Immediately he had send the victim for medical treatment and then he went 

to the place of occurrence and recorded the statement of witnesses, drew the sketch 

map, collected the medical report, forwarded the victim for recording her statement 

under section 164 Cr.P.C. he further stated that he had  seized the mobile and SIM 

card from the victim girl and collected the CDR of the mobile phone no. 95084-60797. 

24. During cross-examination PW 9 had stated that the victim was forwarded to Eleka 

Magistrate for recording her statement on 11-06-2015 after her medical examination 

was completed. He stated that the seized mobile phone bearing no. 95084-60797  

belongs to one Bisti Mochahari, the elder brother of victim. The acknowledged that 

during investigation he had not collected the certificate from the Nodal Officer.  

25. Learned Additional PP had argued that the victim remain consistent that the accused 

Prolen Boro had intentionally induced her with promise to marry her and cohabited 

with her; and when the accused started to postpone the solemnization of marriage, 
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she became suspicious and went to the house of accused , but the accused deserted 

her and ran away from his house. He further argued that the other witnesses of the 

village PW 1, PW-3, PW-4, PW-5, PW-, PW-7 and PW 8 had corroborated with the 

evidence of PW 2 and they had testified that the accused and the victim X, had love 

affair for the last three years and they had seen them roaming together like a couple.  

26. On the other hand learned counsel of defence submitted that this criminal case 

started from a village meeting. He argued that a meeting  was called by the victim 

but  in that meeting no resolution was arrived at. He further argued that before this 

village bichar the informant had not reported about her affair with the accused. He 

argued that in fact, she had herself admitted in her deposition that she had not 

disclosed about her affair with the accused before the people of her locality. It was 

further argued that in her statement before police, the victim had not reported that 

she had been induced by the accused with marriage proposal. He further argued that 

the victim had avert that she had communication with the accused in her mobile 

phone. He pointed out that though the I/O had seized her mobile phone, but the I/O 

did not collect the CDR of the SIM card to verify whether she had received any call or 

text messages from the accused person‟s mobile. Thus, the prosecution, as per the 

submission of learned defence counsel, had failed to prove the charge against the 

accused to the tilt. 

27.  Learned counsel had placed reliance in the following case laws cited in (1) Hari 

Mohan Sharma Versus State of NCT of Delhi  2016(2) Crimes 385(Del)  and 

argued that it was held, that when no cogent evidence has emerged on record to 

show that physical relations were established with victim on false promise or 

assurance of marriage, such physical relationship between two may be consensual. It 

can not be inferred with certainty that prosecutrix was cheated and her consent was 

obtained for physical relationship on false promise to marry or that accused had no 

intention to marry her from very inception.  

(2) In Gadapani Saikia versus state of Assam, 2009(3) Gauhati Law 

Journal 460  
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(3) He further argued that, In Jadabananda Saikia @ Dudul versus state of 

Assam, (2015) 2 Gauhati Law Reports 229 Hon‟ble High Court had 

observed, appellant allegedly had sexual intercourse with the victim girl 

promising her to marry, and victim girl had love affair with the  appellant for 

about three years and voluntarily indulged in sexual intercourse with him, that 

only when victim became pregnant by nine months, she handed over the 

appellant to police. Court held that evidence not disclosing that there was any 

inducement to marry on the part of the accused appellant, the victim was 

consenting party. The conviction under Section 417 IPC was set aside.” 

 

(4) He relied in the case law “Tiilak Raj versus State of Himachal Pradesh” 

(2016) 4 Supreme Court Cases 140 has submitted that, it was observed “It 

is admitted by prosecutrix in her testimony that she was in a relationship with  

appellant for last two years  prior to the incident and appellant used to stay 

overnight at her residence, but the evidence of prosecution is found to be highly 

unrealistic and unbelievable, to bring home any of the charges levelled against  

appellant – Appellant acquitted of all the charges levelled against him.” 

28. Learned counsel of defence had submitted that, in the instant case, the victim 

has failed to adduce plausible evidence that the accused had offered to marry 

her, since he failed to prove the text message, which she claimed to have been 

sent by the accused. He argued that prosecution had failed to prove with cogent 

evidence to show that physical relations were established with victim on false 

promise or assurance of marriage, thus it cannot be inferred with certainty that 

victim was cheated and her consent was obtained for physical relationship on 

false promise to marry or that accused had no intention to marry her from very 

inception and prayed to acquit the accused from the charges. He further 

submitted that the accused is a married person and he had a four(4) years old 

children and so he should be considered leniently. 
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29. The learned Additional Public Prosecutor on the other hand has submitted that 

the prosecution has proved the factum of deception which induces the victim to 

surrender to the accused which caused damage or harm to her body, mind and 

reputation. In the instant case, according to the learned Additional Public 

Prosecutor, the prosecution having proved the ingredients of Section 415 IPC 

and prayed that accused should be convicted.  

30. I have gone through the fact of the cases cited by the defence side and I am of 

opinion that the case laws submitted by learned defence counsel is not 

applicable in this case, since the facts and situation are not similar.  In the 

instant case, the victim had clearly testified in her evidence that the accused 

had offered her proposal to marry her and induced by his proposal, she had 

agreed to have sexual relationship and they had been open about their 

relationship not only to her family members but to the whole villagers, as they 

had roam around without any hesitation and in a good faith that the accused 

would marry her. Thus the relationship is not that of a consensual sex which is 

done by the victim in a lonely place, secretly behind the four walls. 

   

31. From the above discussion of evidence of PWs it is found that the victim (PW 2) 

had testified that the accused had offered her proposal to marry in the year 

2013 and after she accepted his proposal, their friendship had grown deeper 

and from the year 2013 to 2015  they had physically co-habited. She further 

testified that she had given her chastity to the accused under the believe that 

he would marry her. Her brother Dominic Daimary(PW1) and Rabat 

Mochahari(PW 6) had supported the deposition of his sister PW 2 and stated 

that the accused used to co-habit with their sister in their house and they had 

allowed the accused to stay in their house, since the accused had promised to 

marry their sister. The occasion to file this case arose when the victim PW 2 

went to the house of the accused to request him to fix early marriage date, but 

the accused avoided her and ran away from his house. PW 3, PW 4, PW 6, PW7 

and PW8 all these witnesses were from the village of PW 2 and they had 
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testified that they had seen both the parties victim and the accused Prolen Boro 

moving around in their village together as a couple.  

 

32. The defence did not disput the fact that when the accused left his house 

deserting PW 2  then she along with PW 1 and PW 6, (her brothers) and the 

family members of the accused Prolen Boro had called for a public meeting on 

05-06-2015.  PW-3 to PW-9, including PW-1, all the witnesses had testified that 

in the village meeting held on  5-6-2015 that the accused arrived and refused to 

marry the victim PW 2. They had further stated that even though they insisted 

that the accused should not deserted PW 2 and he should  marry PW 2, but the 

accused Prolen Boro remained adamant.  

 

33. For the purpose of scrutinizing as to whether intentional inducement and deception 

on the part of the accused is present in the instant case, I had scrutinize the 

evidence on record and found that such intentional inducement and deception on the 

part of the accused is present at the time of making the promise or 

misrepresentation to marry her, which induces the victim to surrender herself to the 

sexual lust of the accused. The accused was not a married boy when he promised to 

marry the victim in the year 2013. Thus, there was no impediment or any 

obstruction from the side of the accused as to why he could not solemnize the 

marriage with the victim. In spite of no obstruction or problem from the year 2013 to 

2015, the accused did not prefer to marry the victim and he continued to co-habit 

with her and roam around the village as a couple. Thus from  the conduct of the 

accused inference can be drawn that from the very inception the accused never have 

the intention to marry the victim and when he made the promise to the victim to 

marry her , his intention was dishonest.   

34. The prosecution side had adduced total ten witnesses, which includes the 

victim, her brothers, independent witnesses the villagers and the investigating 

officer. The independent witnesses doesnot share any enmity with the accused, 
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during cross-examination defence did not question their credential, so I am of 

opinon that all the prosecution witnesses are untained and reliable.  

35. Thus I hold that the prosecution has been able to prove the case with cogent 

evidence that the accused has intentionally induced the victim to surrender to 

his sexual lust with the promise or misrepresentation that he will marry the 

victim and as a result her reputation has been harmed, which constitute the 

offence of 'cheating' within the meaning of Section 415 IPC.  Thus the offence 

of cheating had been established. The accused stands convicted under Section 

417 IPC. 

36. There is no ingredient under section 493 IPC against the accused. Hence he 

stands acquitted from the charge.  

37. Probation: In the present facts and circumstance of this case,where the act of 

the accused had caused damaged to the reputation of a girl and the remaining 

of her life she has to live with the scare, I am not inclined to give the accused 

benefit  of probation. 

38. Sentencing: I have considered the submission on sentencing. I sentence the 

convict to undergo simple imprisonment of one year for committing the offence 

under section 417 IPC.  

 
O  R  D  E  R 

 Prosecution had proved the charge against the accused under sectionn 417 IPC. 

He stands convicted and sentenced to undergo simple imprisonment of one year 

for committing the offence under section 417 IPC. The period already 

undergone in jail shall be set of. 

 Supply a free copy to the convict. 

 Seized article shall be disposed of after the appeal period.  

 The judgment is given under my hand and seal of this court this 3rd day of May, 2017. 
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            (Sri G. Rabha) 
Dictated and corrected by me:         Chief Judicial Magistrate 
                     Udalguri, Assam.  

 
(Sri G. Rabha)     
Chief Judicial Magistrate.   
Udalguri, Assam.  
 

 

 

 

APPENDIX 

 

 
A. Prosecution witnesses : PW 1 Sri Dominik Mochahari 

      PW 2 Miss Augnesh Mochahari 

     PW 3 Sri Ramen Daimary 

     PW 4 Sri Manindra Mochahari 

     PW 5 Sri Bisti Mochahari 

     PW 6 Sri Rabat Mochahari 

     PW 7 Sri Anthonik Mochahari 

     PW 8 Sri Mintu Basumatary 

     PW 9 SI Bileswar Kalita and  

     PW 10 SI(B) Debendra Sarkar. 

          

B. Defence witness  : Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – 164 Cr.P.C. Statement  
      Ext. 3 –Seizure list 
      Ext. 4 –Charge-sheet.  
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  Chief Judicial Magistrate 
         Udalguri, Assam.  
 
 

Transcribed and typed by me: 
 
 
(Tulashi Dev Sarma/Stenographer) 

 


